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Summary:

Ms D.A. had been working as a printer in the company with limited
liability (SIA) ”Latgales druka” from 01.10.1994 until she was illegally
dismissed on 10.03.1998. According to the court judgement of R. city court
D.A. was reinstated in work on 28.04.1998. On 30 April, 1998 a new labour
agreement was concluded with D.A. On 11 December 1998 D. A. received
“amendments and additions to the labour agreement” and as her labour
tasks were not essentially changed she accepted them and signed on 11
January, 1999. However, on 15 January 1999 she got to know from the
manager of the department that her working schedule has been changed
according to the decree No 123 of director I.G. of SIA ”Latgales druka”
dated 14 January 1999 as a result of which her salary has been essentially
reduced. D.A. remarked that she had not been warned beforehand about
these essential amendments to the labour agreement and had not agreed
to it, therefore the employer has violated article 26 of Labour Law Code
(which provide that in case of essential amendments to the labour
agreement – salary system and amount, working schedule and other
essential amendments to the labour agreement the employee must be
notified about it at least a month beforehand). D.A. believes that the salary
in the amount of Ls 60 established on 15 January 1999 discriminates her
as a woman, because the other members of the team – men receive higher
wages for the same work.

D.A. has asked in her claim to cancel article 2 and part 2 of article 4 of the
decree No 123 of director of SIA ”Latgales druka” and to collect in her
favour from the respondent the wage deficit for the time period from 15
January till 31, 1999.

By the judgement of the judge of R. city court dated 3 March 1999 D.A.’s
claim was rejected. It is stated in the judgement that the labour agreement
concluded by the parties does not exactly establish D.A.’s working duties,
but these duties are stated in the decree No 123 of director of SIA
”Latgales druka” dated 14 January, 1999. The judge has concluded that
the claimant was warned about the amendments on 11 December, 1998,
that she agreed to the salary in the amount of Ls 60 which she certified by
her signature on 11 January, 1999. The judge admitted that the employer
has observed the provisions under article 26 of the Labour Law Code
because D.A. had been warned about the changes in the salary more than a
month before its taking effect, and the schedule of the claimant D.A. had
not been essentially changed, therefore D.A.'s claim was rejected as being
unfounded.
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D.A. does not agree with the judgement of the first instance court that her
working conditions are unchanged. Actually starting from 15 January 1999
her schedule changed essentially because the beginning of the working day
is not established and she is informed about it the day before by the
manager of the department. The lunch break is 2 hours, therefore her
working day ends later than it was earlier. She was not warned about the
changes in her schedule as provided in article 26 of the Labour Law Code.
D.A. believes that the first instance court has groundlessly rejected also
the claim about the collection of salary deficit by not having taken into
consideration that according to the article 3.1. of the decree No 123 the
employer established her monthly wage which constitutes only part of the
wage but the effective decree No 52 dated 16 January 1998 provides that
printers receive a monthly wage - 1, 6% of the sum received by the
department. By setting the salary to be Ls 60 the employer discriminates
her as a woman because the men that work in the team receive a higher
wage for the same work. Moreover the employer has violated article 1 and
3 of Convention No 111 ”On Discrimination at Work and in the
Employment Sphere” of the International Labour Organisation by
establishing the monthly salary in the amount of Ls 60 only for D.A.
Articles 1 and 3 of the Convention provide that men and women should
receive equal pay for equal work. It must be noted that she is the only
woman in the department and the only person who got these amendments
changed in the labour agreement. Article 7 of the Labour Law Code
declares the provisions of the labour agreement ineffective if they worsen
the conditions of the employee in comparison with the ones established by
the legislation.

In contradiction to D.A.’s request and without explaining her the right to
ask for postponement of the court session the Court of Appeal did not allow
our trade union representative to participate although D.A. is a member of
trade union by explaining that the trade union representative had not
participated in the first instance court and he/she had no proof which
would confirm the circumstances of the proxy. By these actions point 3 of
article 83 of the Civil Proceedings Law was violated which provides for the
right of the authorised employees of legal persons to represent in court
other persons’ rights. According to article 14 of the law “On Trade Unions”
the trade unions have a right to represent and protect their members in
the sphere of industrial relations. Also D.A.’s rights were violated in the
first instance court in which the trade union representative had not been
allowed to participate and therefore D.A. did not have any representative
at all.

The expert was asked to evaluate whether the court has passed its decision
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according to international regulations and was asked to give according to
international rights norms some suggestions on how to deal with this
situation.

Relevant documents to the case

EXPERT OPINION CONCLUSIONS
Ms D.A. is discriminated according to wage and working hours. She has in
these aspects worse working conditions than her male fellow workers. The
state of Latvia allowing this discrimination violates ILO C 100 and ILO C
111. There is also a violation of the European Social Charter. Moreover the
discrimination is in obvious conflict with Community law.

As for the Latvian courts not permitting Ms D.A. to be represented by her
trade union officer there is a violation of the European Convention of
Human Rights art. 11 and ILO C 87.

INTERNATIONAL EXPERT OPINION

Applicable International law:

Equal pay and equal treatment

1. The ILO Equal Remuneration Convention No 100 (1951), art. 2

2. The ILO Discrimination, Employment and Occupation Convention No.
111 (1958), art. 2

3. The European Social Charter art. 4 p 3

4. The EC Treaty art. 141 (former art. 119)

5. Council Directive (75/117/EEC) on the approximation of the laws of the
Member States relating to the application of the principle of equal pay for
men and women

6. Council Directive (76/207/EEC) on the implementation of the principle of
equal treatment for men and women as regards access to employment,

http://www.ilsbu.org/main/National_Lawtexts_in_original_language_and_English/Latvia/LATdoc7.htm
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vocational training and promotion, and working conditions

Anti-union discrimination in court

1. The European Convention on Human Rights art. 11

2. The ILO Freedom of Association and Protection of the Right to Organise
Convention No. 87 (1948) art. 3 p. 1 and 2

Proposal for argumentation

Equal Pay and equal treatment

Ms D.A. is the only woman employed in the department. She receives a
lower salary than the men employed in the same department. From the
description in the case sheet I cannot tell the extent of the difference in
wages, but I find that this difference is essential.

Ms D.A. has a schedule which means that she does not know until the day
before when her working hour would start. Her lunch break is two hours
and therefore her working day ends later than before. I suppose Ms D.A. is
the only employee that has such a schedule. You could argue that Ms D.A.
is unequally treated according to her working hours conditions.

Applicable ILO Conventions

The ILO Equal Remuneration Convention No 100 (1951), art. 2:

1. Each member shall, by means appropriate to the methods in operation
for determining rates of remuneration, promote and, in so far as is
consistent with such methods, ensure the application to all workers of the
principle of equal remuneration for men and women workers for work of
equal value.
2. This principle may be applied by means of
a) national laws or regulations;
b) legally established or recognised machinery for wage determination;
c) collective agreements between employers and workers; or
d) a combination of these various means.

The ILO Discrimination, Employment and Occupation Convention No. 111
(1958) art. 2:

Each member for which this convention is in force undertakes to declare
and pursue a national policy designed to promote, by methods appropriate
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to national conditions and practice, equality of opportunity and treatment
in respect of employment and occupation, with a view to eliminating any
discrimination thereof.

As you have concluded the ILO C 111 is applicable. I suggest that also ILO
C 100 is applicable. If the State of Latvia allows wage discrimination by
decisions in Latvian courts there is a violation of ILO C 100. As for
discrimination in other working conditions such as working hours you
might argue that ILO C 111 is violated.

The European Social Charter

Art.4 p. 3. With a view to ensuring the effective exercise of the right to a
fair remuneration, the parties undertake to recognise the right of men and
women to equal payment for work of equal value.

The Committee of Independent Experts has ruled that compliance with
art. 4 p. 3 requires that any clauses of collective agreements or individual
contracts which contravene the principle of equal pay for work of equal
value must be declared null and void by law; that the right must be
enforced by adequate remedies; and that workers must enjoy effective
protection from measures of retaliation arising from their claim for equal
payment (notably protection against dismissal), C VIII 66.

Community law

Since Latvia is a future candidate for membership in the EC you might
also argue that the principle of equal pay for equal work is prescribed in
the EC constitution, art. 141 (former art. 119) of the Treaty. Art.141 is
primary EC law and has direct and horizontal effect. Citizens in the EC
member states can refer to art. 141 in national courts in discrimination
disputes between private subjects. Art. 141 takes over member state law.
The European Court of Justice has produced a vast number of judgements
on the issue equal pay for equal work. The first case (Defrenne) was ruled
as early as 1976, European Court Report (ECR) 455. In the case Enderby
(ECR I-5535 1993) the court ruled that the employer is not allowed to refer
to the salary conditions in the collective agreement to “free himself” from
the accusation of discrimination. In Ms D.A.’s case there was not even a
collective agreement, only an individual contract between Ms D.A. and the
employer.

Except primary EC law you find secondary EC law consisting of directives.
The directives do not have (with some exceptions) direct effect. The
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member states are bound to implement the directives into national
legislation.

There are two EC directives of interest:

- Council Directive (75/117/EEC) on the approximation of the laws of the
Member States relating to the application of the principle of equal pay for
men and women

- Council Directive (76/207/EEC) on the implementation of the principle of
equal treatment for men and women as regards access to employment,
vocational training and promotion, and working conditions.

In my opinion it is clear that the difference in salary and working hours
between Ms Abramova and her male fellow workers is in conflict with
Community law.

In this context I would like to mention that the Swedish Equality Act
(art.23) states that agreements that are in conflict with the imperative
articles in the act are invalid. This goes for agreements between private
subjects as well as collective agreements.

Anti-union discrimination in court

The case sheet informs me that the first instance court and the Court of
Appeal have violated point 3 of art.83 of the Civil Proceedings Law by not
allowing Ms D.A. to be represented by her trade union representative. Also
art. 14 of the law “On Trade Unions” has been violated.

The European Convention on Human Rights

Article 11.

1. Everyone has the right to freedom of peaceful assembly and to freedom
of association with others, including the right to form and to join trade
unions for the protection of his interests.

2. No restrictions shall be placed on the exercise of these rights other than
such as are prescribed by law and are necessary in a democratic society in
the interests of national security or public safety, for the prevention of
disorder or crime, for the protection of health or morals or for the
protection of the rights and freedoms of others. /…/.
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As for international law one might argue that these court decisions are in
conflict with art.11 of the European Convention of Human Rights. This
article protects the right of the trade union members to promote their
trade union interests through their organisation. The article also protects
the right of the trade union to represent their members effectively (the
European Court of Human Rights, Schmidt and Dahlström judgement of 6
February 1976,
Series A, no. 21).

Ms D.A.-s dispute with her employer is a civil rights case. I have therefore
considered if art.6 in the European Convention of Human Rights is
violated. However, I find it hard to argue that the right to a fair trial
includes a substantial right to discretionary representation. I find no case
law to support such an argument.

ILO standards

ILO C 87 Freedom of Association and Protection of the Right to Organise
Convention, 1948

Article 3 p.1. Workers’ and employers’ organisations shall have the right to
draw up their constitutions and rules, to elect their representatives in full
freedom, to organise their administration and activities and to formulate
their programmes.

Article 3 p.2. The public authorities shall refrain from any interference
which would restrict this right or impede the lawful exercise thereof.

I quote “Digest of decisions and principles of the Freedom of Association
Committee of the Governing Body of the ILO”, fourth edition 1996
paragraph 470:

The right of workers to be represented by an official of their union in any
proceedings involving their working conditions, in accordance with
procedures prescribed by laws or regulations, is a right that is generally
recognised in a large number of countries. It is particularly important that
this right should be respected when workers, whose level of education does
not enable them to defend themselves adequately without the assistance of
a more experienced person, are not permitted to be represented by a
lawyer and so can rely only on their union officers for assistance”.

It follows from this that the decision of the Latvian courts not to allow Ms
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Abramova to be represented by her trade union officer is in conflict with
art. 3 of the ILO C 87.

Latvian Court judgement

JUDGEMENT
in the name of the Republic of Latvia

Regional court of Latgale
in the following staff: the head of the court sitting
K. Valdemiers
judges: A. Silovu and J. Vasilkovski
secretary: G. Aizsilu and interpreter M. Bistrovu
lawyers: A. Pujats and J. Radzevics

in Rezekne, on November 1, 2000 in the instance of the appeal, in the open
court sitting heard the appeal of SIA “ Latgales druka” on the judgment of
Rezekne’s court of January 26,2000 with which the claim of D. A. against
appellant on amendments made in labour agreement and recovering of
wage was satisfied.

Regional court of Latgale established:
Plaintiff Ms D. A. worked as the printer in the company with limited
liability ( SIA) “ Latgales druka” and she was dismissed on March 10, 1998
by administration according to article 33.p.1 and article 2 of Latvian
Labour Law Code.
The court of Rezekne on April 27, 1998 made a judgment on her renewal at
work.
On November 13, 1998 the court of Rezekne rejected the claim of “Latgales
druka” on dismissal of D. A.
On January 11, 1999 the agreement between the employer and D. A. was
concluded on amendments and additions to the Labour agreement, which
prescribed monthly wage 60 lats.
On August 3, 1999 in Rezekne’s court D. A. brought the claim on
agreement’s which prescribed monthly wage 60 lats recognition as invalid,
because she was wrong when she considered that the changes in the
agreement would improve her financial situation, but in fact they
decreased her wage three times. There was a request to recover wage in
the amount of 1757, 34 lats. The claim is grounded on Article 1440 of Civil
law, as well as on Articles 1; 7 part 2 and 26, part 4 of Latvian Labour Law
Code ( LLLC), because there were no changes in the manufacturing.
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It was noted that the employer had violated Equal Remuneration
Convention No 100 and Employment and Occupation Convention No 111.

On October 5, 1999 the claim was supplemented with the request to cancel
the Decree of December 11, 1998 of SIA “Latgales Druka” on Essential
Amendments to the Labour Agreement as they violated the laws.

On January 20, 2000 the claim was supplemented once more – the request
was to recover the wage in the amount 2791, 50 lats and that the ground of
the claim was Universal Declaration of Human Rights (article 23);
Convention to Eliminate all forms of Discrimination against Women, that
there was no reason to deduct 5,66 lats that with that there was the breach
of Article 130 part 1 and 2 of LLLC.

On January 26,2000 D. A. again submitted supplements to the claim –
enumerated without any motivation that the claim is grounded on
following articles of LLLC: 7.p.1;14;71;88;168.p.3.;220.p.4 and
p.5;22.p.2;226; Article 1504 of Civil law and article 205.p.1 and 2 of Civil
proceedings law.

On January 26, 2000 the court of Rezekne made a judgment with which
the clause 3.1. of labour agreement from January 11, 1999 concluded
between SIA “ Latgales druka” and D. A. was recognized as invalid and
2791,16 lats were collected from the defendant in the favour of D. A.

The costs of court in the amount of 547,75 lats were collected from SIA “
Latgales druka” in favour of the state.

On May 19, 2000 Regional court of Latgale when hearing the case as
appeal of SIA “ Latgales druka” rejected the claim of D. A. and collected
from her in favour of SIA “ Latgales druka” costs of litigation in the
amount of 211,95 lats.

On September 27, 2000 civil case department of Senate of the Supreme
Court cancelled the judgment of Regional court of Latgale in this case and
sent the case for the new hearing to Regional court of Latgale.

In its appeal SIA “Latgales druka” requested to reject the claim, because
on December 11, 1998 there was offer to D. A. to agree on changes in the
labour agreement. She accepted those changes and on January 11, 1999
signed with the employer agreement on those changes and that the wage
would make 60 lats per month. That was provided in clause 3.1 of labour
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agreement. The rules of Civil law were taken into account, namely articles
1431 and 1432 that D. A. knew clearly about the changes in the labour
agreement, about consequences and that the long time period shows that
she had accepted those changes. The claim could not be satisfied on the
basis of articles 1440, 1504 of Civil law.

Appellant noted that there was the breach of month term provided by
article 217 of LLLC, because D. A. did not brought the claim to court
within the month after changes were made in the agreement that is
established by article 216.p.2.2 of LLLC.

In the sitting of regional court of Latgale the representatives of SIA
“Latgales druka” supported the appeal as court considered only partly,
because no one of the representatives said anything about the breach of
month term for bringing the claim to court. After court’s question whether
anybody would speak in this part of appeal, the representative Gailums
answer was no. The lawyer Pujats also said nothing concerning this part of
the appeal.

Civil case department of Senate of the Supreme Court in its judgment
noted that the month term for bringing the claim to court could not be
applied, and that regional court had not applied properly articles
216.p.2.p.2 and 217 of LLLC.

The representatives of the appellant noted that at the end of year 1998,
there was reorganization of SIA “Latgales druka”; also in Solna
department, where the plaintiff worked as a printer thus the work
conditions, the amount of work and wage changed for all printers including
D. A. New agreements were concluded with them including D. A., the rules
of payment were changed. On December 11, 1998 to D. A. was offered
variant with changes in labour agreement, she thought them over for one
month and on January 11, 1999 the agreement on amendments in labour
agreement, including monthly wage in the amount of 60 lats, were signed.
The amount of work for D. A. decreased essentially, she took little part in
printing, worked more with the preparation of devices for work, she did not
worked at nights, and thus her wage was lower than that of other printers.
D. A. has higher education and she definitely understood the changes in
the labour agreement and the amount of wage in the result of them. Only
then when she understood that the company was making profit, she
brought the claim that the wage should be calculated on the basis of
previous regulations. It was not the discrimination of D. A. as a woman,
because there are women whose wages are higher than the wages of men.
There was no breach of article 1 of LLLC. Previous disputes with D. A. had
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not influenced the amendments in the labour agreement. Decree No 52 had
lost its force. There was no breach of D. A.’s rights, besides article 5 of
LLLC provides that the legislation of the Republic of Latvia should be
taken into account, not any other laws. The efforts of D. A. to cancel some
of the decrees on the reorganization were rejected by court judgment. They
were not willing to submit any calculations on the amount of D. A.’s wage,
although the court explained that if there would be no request to adjourn
the hearing in order to make calculation, the court would take into account
calculation provided by D. A. They are not aware of whether 15, 24 lats
which were deducted from D. A.’s unemployment benefit were received.

D. A. and her representative requested to reject the appeal and to satisfy
the claim. The representative referred to international legal norms,
because the international norms also should be obeyed in Latvia, if the
country has recognized and ratified them, only joining the UN the
Universal Declaration on Human Rights is being recognized immediately.
The defendant had violated Equal Remuneration Convention No 100 and
Employment and Occupation Convention No 111; the Universal
Declaration of Human Rights and Convention to Eliminate all forms of
Discrimination against Women, because no possibilities are given to earn
the same wage as the other printers have, the amount of work has
decreased, no possibility to work during nights, the only one who has wage
in the amount of 60 lats while others get 1,6,% from the work done, thus
the rest of printers have possibility to get higher wages. Such
discrimination is also rejected by article 1 of LLLC. The employer is not
satisfied with the plaintiff’s fight for her rights which is the ground for
discrimination. He considers that the Decree No 52 is still in force, that the
printers receive 1, 6 % of the sum that “Latgales druka” receives by
printing.

Civil case department of Senate of the Supreme Court already established
that there was no breach of terms for bringing the claim to court; also the
appellant did not speak about such violations. The reorganization of the
work place did not take place, the printing works are going on, and there is
the breach of article 26 of LLLC.

There was a request to make the turn of judgment in the part of collection
of 15, 24 lats from the defendant, because when executing the cancelled
judgment of regional court of Latgale, this sum of money was deducted
from her unemployment benefit. The request is grounded on articles 634;
635 of Civil Proceedings law.

The regional court of Latgale considers that the claim of D. A. should be
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satisfied and the appeal should be rejected: in case materials there are
copies of judgments on that that on April 27, 1998 the court of Rezekne has
renewed D. A. at work in SIA “Latgales druka”, admitting that her
dismissal was illegal, that on November 13, 1998 SIA “ Latgales druka”
claim on the dismissal of D. A. was rejected. That proves that the employer
afterwards has tried to discriminate D. A., to have different attitude
towards her. That is proved by the fact that she was the only one whose
salary was established in the amount of 60 lats, whose amount of work
decreased, only simply duties were given to her, that she was not involved
in works during the nights and on holidays, in the result of all that her
wage was obviously lower than the wages of the rest printers. The fact that
her wage was lower than that of her colleagues was also confirmed by the
defendant. Such discrimination is the breach of article 1 of LLLC, because
there is no principle of equality concerning the conditions of work and
payment, opportunities to earn equally and to receive equal remuneration.
There is violation of article 23 of the Universal Declaration of Human
Rights on everyone’ s right without any discrimination to receive equal pay
for equal work, on everyone’s right to just and favourable conditions of
work, on everyone’s right to just and favourable remuneration ensuring for
himself and his family an existence worthy of human dignity. The court of
Rezekne had motivation to satisfy the claim, besides D. A. had not argued
it. In this judgment it is not said that the employer had discriminated D. A.
as a woman, the discrimination is directed to D. A. as a worker, who
defends her rights, and the result of the employer’s conflict, even the
representative of D. A. noted to this fact. D. A. had not argued the
conclusions made by the court of Rezekne.

The court of Rezekne had established correctly that the amount of the lost
wage that should be recovered is the amount stated in the claim – 2791, 16
lats, besides the defendant did not submit to regional court any other
calculation, although the court explained the consequences if there would
be no request to make their calculation, therefore the regional court
considers that the calculation is not argued by proofs. The amount of the
claim is established by D. A.

It is correctly that the agreement of January 11, 1999 has been made
because of delusion, to be more concrete clause 3.1., because there is also
clause 3.1.1 which creates a possibility to interpret that the wage would
not be only 60 lats, because has not been changed and provides that the
payment would be made according to increase. There is delusion as it is
provided by articles 1440, 1444, 1504 of Civil law. Besides it is said in the
judgment of July 2, 1999 of regional court of Latgale that the question
regarding the clause 3.1 of the agreement is in conformity to the law and
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will of parts of the transaction is not decided, thus it could be done in this
judgment.

In comparison to the previously brought claim, this claim has a different
ground, thus it’s a new dispute. That claim was grounded on the breach of
article 26 of LLLC that is the reason why the regional court will not again
decide whether there is a breach of article 26 of LLLC.

The questions concerning the payment are established in article 88 of
LLLC that the legislative norms and collective agreements should be taken
into account. The employer’ s reference to article 5 of LLLC - that only
Latvian laws should be taken into account and international ones should
be ignored is wrong, because as the member of UN Latvia has recognized
the Universal Declaration of Human Rights and the court has rights to
apply it in settling this dispute.

D. A. ’ s request to the regional court to recover from the defendant 15,24
lats which were deducted from her unemployment benefit, when executing
the cancelled judgment of the regional court of Latgale from May 19, 2000
is motivated. It should be done because that is provided by articles 634 and
635 of Civil Proceedings law.

The regional court of Latgale considers that there is no ground for the
collection of court’ s costs in the amount of 547,75 lats in favour of the state
established by the court of Rezekne, because nothing in the judgment
shows what expenses constitute this sum of money. The state’s due in the
case should be determined according article 34 of Civil Proceedings law
and it is 144, 77 lats, in favour of the state also should be collected costs for
delivering the subpoenas, that was done by the court.

Taking into account the article 432 of Civil Proceedings law the regional
court of Latgale decided:

to recognize the agreement which was concluded on January 11, 1999
between SIA “Latgales druka” and D. A., this was signed in 1998 clause
3.1. following redaction “ To pay the employee in accordance with labour
legislation and regulations under this agreement a monthly wage in the
amount of Ls 60 ( sixty lats)” as invalid from the moment of its signing.

To recover from SIA “ Latgales druka” , registration No. 000319954 in
favour of D. A., personal number __, wage in the amount Ls 2791,16 ( two
thousand seven hundred and ninety one lat and 16 santims) and Ls 15,24 (
fifteen lats and 24 santims) all together Ls 2806,30 ( two thousand eight
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hundred and six lats and 30 santims), but in favour of the state – state’s
due Ls 144,77 ( one hundred and forty four lats and 77 santims), cost for
delivering subpoenas Ls 1,95 ( one lat and 95 santims).
The judgment comes into force at the moment of announcement of its
shortened judgment, but a complaint concerning it can be submitted to
Civil case department of Senate of the Supreme court within 30 days by
handing it in the regional court of Latgale and paying security deposit for
SIA “Latgales druka” 50 lats, for D. A. without paying the security deposit.

The head of the sitting (signature)
Judges: ( signatures)
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